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Adverse possession of part of a lot? 
 
 
A not uncommon situation resulted in an unusual claim in Sherrard & Ors v 
Registrar of Titles & Anor [2003] QSC 352. 
 
Facts 
 
A purchaser of a lot discovered that a line of fencing did not coincide with the 
surveyed boundary line of the lot.  The purchaser asserted that the fencing 
constituted an encroachment into the lot.  On this basis the purchaser sought 
removal of the encroachment and the construction of a new fence along the 
correct boundary line. 
 
The applicants were the owners of adjoining lots.  The applicants did not 
consider that the existing fencing needed to be removed, on the basis that the 
area enclosed by the fencing had become their property by reason of adverse 
possession.  On this basis, the applicants applied to the Registrar of Titles for 
registration as proprietors, by adverse possession, of part of the lot, being the 
part enclosed by the fencing. 
 
The Registrar requisitioned the applications in the following terms: 
 
“I wish to advise that the Registrar will not entertain an application for title by 
adverse possession over part of a lot brought about by fencing not being 
erected on the correct surveyed boundary. 
 
An application for title by adverse possession is not an appropriate 
mechanism for dealing with situations such as this. 
 
An application for title by adverse possession cannot be made over part of a 
lot although the Registrar is empowered to register an applicant as owner of 
part of a lot. 
 
The Registrar will not permit that requirement being circumvented by 
completing the application as if it were an application for the entire lot and 
then requesting adverse possession of part of that lot for which no property 
description exists.” 
 
The applicants challenged the Registrar’s approach, by applications under the 
Judicial Review Act 1991 (Qld), on the basis it was legally wrong. 
 
Decision 
 
After considering the relevant legislative provisions and the legislative history 
of comparable provisions, de Jersey CJ agreed with the approach taken by 
the Registrar of Titles, namely that the applications did not fall within the 
scope of s 99 of the Land Title Act 1994 (Qld). 
 
Section 99 provides that ‘a person….may apply to be registered as owner of a 
lot by lodging an application under this Division.’  Notwithstanding the 
applicants’ submissions to the contrary, de Jersey CJ considered it was 
inescapable that s 99 related to an application in respect of a lot already in 
existence, as the subject of a separate registered title, rather than to part of a 
lot that could become the subject of a separate registered title.  In reaching 
this conclusion, it was significant that s 99 does not refer to an application for 
registration as proprietor of a lot or part of a lot. 
 
De Jersey CJ then considered the significance of s 108 of the Land Title Act 
1994 (Qld) which envisages registration in respect of part only of the lot: 
 
“Division five (Pt 6 of the Land Title Act 1994 (Qld)) contemplates an 
application in respect of the whole of an existing registered ‘lot’ as ordinarily 
understood, excluding an application in respect of part only of a lot; and to the 
extent to which s108 envisages the possible outcome of registration over less 
than the whole, the legislature contemplated the situation where the evidence 
did not establish the asserted possession of the whole.” [13] 
 
Comment 
 
This decision provides clear guidance concerning when it is appropriate to 
make an application for title by adverse possession.  The result in this 
instance is consistent with the policy demonstrated in s 98 of the Land Title 
Act 1994 (Qld).  Section 98 provides that an application, for title by adverse 
possession, may not be made about land that is an encroachment as defined 
in the Property Law Act 1974 (Qld).  In turn, s 98 reflects the same policy 
reflected in its statutory predecessor, s 47 of the Real Property Acts 
Amendment Act 1952 (Qld), namely that it is not desirable for possessory title 
to be gained in circumstances of encroachment.  Encroachment issues are to 
be dealt with under the relevant provisions of the Property Law Act 1974 (Qld) 
rather than Division 5, Pt 6 of the Land Title Act 1994 (Qld). 
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